ROKY MONTA N HLI WV LLC
| BLA 96-495, 99-108 Deci ded My 6, 1999

Appeal s fromseparat e deci sions of the Bureau of Land Managenent
denying a request for permission to drill wells and produce heliumfrom
Federal |ands, and denandi ng paynent of a bill of collection for annual
rentals owed under a contract for the purchase of helium FLL94-001.

Decision in | BLA 99-108 affirned; decision in | BLA 96-495 affirned in
part, set aside in part and renanded.

1. Hel i um

A BLM deci si on denyi ng a request under 43 CF.R § 16.3
for permssion to devel op wells on Federal |and for

the principal purpose of recovering heliumfromnatural
gas wll be affirned when such land is the subject of
existing oil and gas | eases, and Appellant is not an
oil and gas | essee, nor acting under an agreenent wth
a lessee for the production of natural gas, and has
failed to showthat BLMs decision was arbitrary or
capri ci ous.

2. Hel i um

A BLMdenand for annual rental paynents pursuant to a
contract for heliumextraction executed under the terns
of 3 CF R Part 16 wll be affirned when Appel | ant
fails to support its allegation that events beyond its
control prevented its conpliance wth the rental

paynent requirenents of the contract.

APPEARANCES.  Christopher M Sullivan, Esg., Rocky Mbuntain Helium LLC
Tel luride, Golorado, for Appellant; Bradley Genham Esq., and Natalie
Eades, Esq., Gfice of the Solicitor, US Departnent of the Interior,
Véshington, DC, for the Bureau of Land Managenent .
(PN ON BY ADM N STRATI VE JUDGE KELLY

Rocky Mountain Helium LLC (RWH Appel lant), has appeal ed fromtwo
decisions relating to the terns of Gontract No. FLL94-001 (the Gontract),
executed by RMHand the US Bureau of Mnes (BOVM, and effective August 1,
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1994. Hfective March 12, 1996, BOMs hel i um nanagenent duties were
transferred to the Bureau of Land Managenent (BLM pursuant to Secretarial
Qder No. 3198 (March 12, 1996). The first decision appeal ed (I BLA 96- 495)
is aJune 7, 1996, decision of the HeliumAdmnistrator and the Assi stant
Drector, Resource Wse and Protection, both of BLM denyi ng Appel lant's
request for permssion to drill wells and produce hel i umfromFederal |ands
inthe Harley Done FHeld in eastern Wah. The second deci si on appeal ed
(IBLA 99-108) is a Septenber 28, 1998, decision of the Gontracting Gfi cer,
Hel i um Qperations, BLM denmanding RWH s 1998 annual rental paynent of
$21,522. 44, pursuant to the terns of the Gntract. In the interest of
admni strative econony, we have consol i dated the appeal s.

The Gontract, issued pursuant to the HeliumAct Anendnents of
1960, 50 US C 88 167-167n (1994) and 43 CF.R Part 16, granted RWH
the right to extract heliumfromnatural gas produced from 21, 522. 44 acres
of Federal land in Mesa Gounty, (ol orado and G and Gounty, Wah. Uhder
the terns of the Gontract and 43 CF.R 8§ 16.3, RMH coul d not devel op wel s
"wWth the principal purpose of recovering the hel i umconponent of natural
gas," absent express permission fromthe Secretary of the Interior.
(Contract at 1.) Accordingly, by letter of May 12, 1995, RWH sought such
permssion under 43 CF. R 8 16.3 to drill wells and produce helium
underlying 5, 764. 24 acres covered under the Gontract, along wth the rest
of the natural gas. The subject acres included 4,844.24 acres | eased by
BLMunder various oil and gas | eases, each of which expressly accorded to
the | essee the "exclusive right to drill for, mne, extract, renove and
di spose of all the oil and gas (except heliunm in the [l eased] |ands."
(Sandard Lease FormNo. 3100-11 (June 1988).) It is not disputed that RWH
was not a party to any of these | eases, and did not have any agreenent
regarding the production of oil and gas under those | eases. The remai ni ng
920 acres were not | eased.

Inits June 7, 1996, Decision denying RMH s request, BLMstated that
granting RWH s request "coul d be construed as a breach of the Departnent’s
obligation to the existing Federal oil and gas | essees.” (Decision at 2.)

BLMnoted that while the | anguage of section 1 of the Mneral Leasing Act,
as anended, 30 US C § 181 (1994), reserved to the Lhited Sates

owner shi p of the heliumand the rlght to extract it or to have |t extracted
fromthe produced natural gas, such | anguage did not allow BLM™"

produce or require a |l essee to produce, gas fromlands that have aI r eady
been | eased, for the purpose of extracting the heliumconponent of the

gas stream” (Decision at 3.) To do so, BLMstated, "would interfere
wth the rights of the oil and gas |essees.” Id.

Inits Satenent of Reasons for Appeal (SR, Appel |l ant argues that
BLMs decision is an unlawful taking of its rights under the Contract.
Appel | ant asserts that BLMs denial of its request to i ndependently devel op
the heliumreserves underlying the lands | eased for oil and gas, in
deference to the existing | essees, is contrary to the Secretary's authority
under section 4 of the HeliumAct Amendnents of 1960, 50 US C § 167b
(1994). Further, RWHargues that BLMs denial is contrary to the express
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purpose of the statute to "foster and encourage individual enterprise in
the devel opnent * * * of supplies of helium” (SORat 5 (quoting 50 US C
8§ 167m(1994)).) Appellant al so asserts that constraining the Secretary's
authority in this way hol ds him"hostage to exorbitant denands of oil and
gas | essees” and that BLMs decision grants themrights to precl ude hel i um
devel opnent "far in excess of any such rights granted in their oil and gas
leases.” (SRat 3.)

Inits Answer, BLMargues that it was a proper exercise of discretion
for BLMto deny RMH s request to establish wells on pre-existing oil and
gas |l eases for the purpose of extracting helium Further, BLMasserts that
its denial of RMHs request did not interfere wth the Gontract, since RWH
was granted no right under the Gontract to devel op wells to recover helium

[1] The Mneral Leasing Act does not provide for |easing helium
deposits or for the production and sal e of heliumfromFederal |ands under
oi| and gas | eases. Exxon Gorp., 118 IBLA 221, 230 n.9, 98 |.D 110, 114
n.9 (1991). It provides only that, in issuing such a | ease, the Lhited
Sates retains ownership of heliumand the "right to extract [it] fromall
gas produced fromlands | eased,” provided that such extraction causes no
substantial delay in delivery of the gas to its purchaser. 30 US C § 181
(1994).

The extraction of heliumfromproduced gas is governed by the Helium
Act Arendnents of 1960 and 43 CF. R Part 16. Whder 43 CF.R § 16.3, BLM
has discretion to grant an applicant permssion to drill wells prinarily to
recover helium A decision nade by BLMin the exercise of that discretion
wll not be overturned by the Board unless it can justifiably be said to
be arbitrary and capricious, and thus wthout any rational basis. See
Galifornia Associ ation of Four-Weel Drive dubs, 38 IBLA 361, 371 (1978),
aff'd, Gilifornia Association of Four-Weel Drive dubs, Inc. v. Andrus,
No. 79-1797-N (S D Gl. Aug. 5 1980), aff'd, (10th dr. Jan. 22, 1982).
Thus, the Board has affirned discretionary decisi ons when the record
denonstrates that the rel evant factors were considered and the decision is
inaccord wth statutory directives. See Deschutes Rver Public
Qutfitters, 135 I BLA 233, 240 (1996) and cases cited. Mreover, the burden
is upon RMHto denonstrate, by a preponderance of the evidence, that BLM
coomtted a naterial error inits factual analysis, or that its decision is
not supported by a record show ng that BLMgave due consideration to all
rel evant factors, and acted on the basis of a rational connection between
the facts found and the choice made. See Wah Trail Mchi ne Associ ati on,
147 | BLA 142, 143 (1999). That burden is not carried sinply by expressions
of disagreenent wth BLMs anal ysis and conclusions. Larry Giffin,
126 I BLA 304, 308 (1993). Inthis case, Appellant has failed to neet its
bur den of proof.

Inits Answer, BLMnotes that all of the oil and gas | eases on
the subject |ands provide that the Lhited Sates reserves the option of
extracting or having extracted helium"fromgas production.” (Section 8,
Form 3100-11, June 1988.) A so, BLMnotes the sane | anguage in the Mneral
Leasi ng Act which provides that the Lhited Sates reserves the ownership
and right to extract heliumfromall "gas produced’ fromthe | eased | ands.
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30 USC § 181 (1994). Thus, BLMargues that because the Lhited Sates
has specifically reserved the right to extract heliumfromgas production,
hel iummay only be extracted fromthe gas stream produced by | essees.
BLMasserts that "[t]he | anguage is sinply not broad enough to reasonabl y
interpret as allowng the Lhited Sates or a third party to drill into a
gas supply which is subject to a preexisting | ease absent an agreenent
wth the lessee.” (Answer at 7.) W& find that BLMs deci sion was based
on a reasonabl e interpretation of relevant | aw and facts.

Moreover, in Penroc Q| Gorp., 84 IBLA 36, 40 (1984), we concl uded
that one of an oil and gas lessee's rights is the right to the excl usive
use of an oil and gas well drilled on | eased | ands, even where it has
been pl ugged and abandoned, since granting a right-of-way to a third party
to dispose of salt water in a pl ugged/ abandoned wel | woul d necessarily
infringe that right. Likewse, in the present case, we concl ude that
permtting Appellant to drill wells on | eased | ands for the renoval of
natural gas, along wth helium woul d necessarily infringe on the excl usive
right of the | essees, and that BLMproperly deni ed Appel lant's request to
do so. Ve therefore conclude that, in the case of those subject |ands
which were |leased for oil and gas at the tine of BLMs June 7, 1996,
deci sion, BLMs deci sion was supported on a rational basis and nust be
affirned.

However, we find no support for BLMs decision to deny Appel lant's
request to drill wells and produce heliumfromthe 920 acres of |and which
are not already leased for oil and gas. BLMs decision does not assert
any justification for denying Appel lant's request as to that |and.
Accordingly, we conclude that it is appropriate to set aside that part of
BLMs June 7, 1996, deci sion denying Appel | ant' s request under
43 CF.R 8§ 16.3 for permssion to devel op wells for the principal purpose
of devel opi ng heliumfromthe 920 acres of unl eased | and, and to renand the
case for readjudication of Appellant's request as to that |and.

Ve turn to RMH s appeal of BLMs Septenber 28, 1998, deci sion.
Article Ill, section 3.2 of the Gontract provided that RVH woul d nake
rental paynents of one dollar for each of the 21,522.44 contract acres at
the tine the Gontract is executed, and then annual |y thereafter during the
life of the Gontract, unless heliumpaynents (19 percent of the gross
proceeds) were greater.

O July 9, 1996, R\Hfiled a petition requesting that annual rental s
due, and the renai ning termon the Gontract be suspended until 30 days
after this Board adjudicated its appeal in | BLA 96-495, or until "30 days
after receiv[ing] approval to expl ore and produce the designated contract
lands at Harley Done in conjunction wth the inclusion of these |ands in
an approved (perating Lhit Agreenent.” By letter dated Septenber 13, 1996,
BLMdenied RMH s petition, noting that |BLA 96-495 dealt wth only 5,760
of the 21,522 contract acres available to RWH for hel i umproducti on.
Additional |y, BLMdenanded that RMHremt the rental paynent wthin 30 days
and stated that failure to do so "nay subject the contract to cancell ation
under the terns of Article 3.3 of the contract.”
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h Septenber 27, 1996, RVH filed anot her request for suspensi on of
the Gontract and deferral of the rental fees. By letter dated Gt ober 24,
1996, BLMdenied RVMH s request to suspend the contract terns, but agreed to
defer paynent of rental fees on the 5, 764.24 acres associated wth RVMH s
appeal . Mreover, BLMadvi sed that unl ess Appel | ant exercised the option
of making a partial paynent of $15,780 for each year for acreage not
subj ect to Appellant's appeal, the full 1995 annual rental woul d be due no
later than Qctober 31, 1995. Wien BLMhad not recei ved RMH s 1995 and 1996
annual rental paynents by March 5, 1997, it informed RVH by letter of that
date that it was "discontinu[ing] admnistrative procedures to collect the
out st andi ng anounts due per the terns and conditions of your contract until
such tine as our |egal concerns are resolved or until you receive further
notice." Additionally, BLMstated that its March 5 1997, letter did not
set aside or waive RMHs obligation to nake the 1995 and 1996 annual rental
paynents, that penalty interest woul d continue to accrue at the rate of
5 percent per year on the unpai d bal ance, and that a del i nquency penal ty
of 6 percent per year woul d al so be assessed.

Fnally, on Septenber 28, 1998, BLMsent Appellant the demand | etter
which gave rise to this appeal. Inthat letter, BLMgave notice that it
was reinstating collection actions under the Gontract, and denanded paynent
of the 1998 annual rental of $21,522.44 by Qctober 31, 1998. Further, BLM
stated that it planned to initiate a paynent plan requiring RVHto pay
rental due for the years 1995, 1996, and 1997, and that it was "wlling to
negotiate nonthly, quarterly, or annual installnents which wll result in
conpl ete paynent of the outstandi ng anounts accrued to your account no
later than Gotober 31, 2000." RWHfiled a tinely appeal of BLMs denand
letter.

Inits SR Appellant recounts the history of heliumdiscovery in
the Harley Done field, and asserts that third-party oil and gas | essees
inthe Harley Done field covered by its Gontract have obstructed RMH s use
and i npl enentation of the Gontract. RWH charges that such | essees exerted
i nfl uence on Menbers of Gongress and BLMofficials, and, as a consequence,
RVH was prevented frominpl enenting its Gontract in the Harley Done fiel d.
Additional ly, RWH alleges that such | essees and their agents have
conduct ed a "sustai ned canpai gn of intimdation and fraudul ent
msrepresentation” anounting to "tortious interference” wth RMH s contract
to extract heliumfromthe Harley Done field. (SRat 21, 22.)

BLMresponds that under the terns of the Gontract, RWH had two
alternatives for producing heliumfromthe contract lands. Frst, if it
was an oil or gas | essee on the contract lands, it could capture the helium
fromwel s it had devel oped subject to Federal |eases. Second, if RWH held
no Federal |eases on the subject lands, it could try to negotiate
agreenents wth third-party | essees to extract heliumfromtheir production
on the contract lands. BLMasserts that RMH s status as a nonl essee on the
contract lands and its inability to negotiate the right to extract helium
fromthe production of |essees in the Harley Done field shoul d not excuse
it fromits obligation to remt rental paynents. BLMal so argues that
while RWH asserts tortious interference by third parties wth its Contract
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and can pursue a renedy in Federal district court, it neverthel ess ones
rental paynent under the terns of the Contract.

[2] BLMconcludes that none of RWH s argunents excuse it fromits
obligation to pay 1998 rental charges on the contract |lands as defined in
the Contract. V¢ agree.

RVMH s Gontract was premised on conpliance with the Hel i um Act
Arendnents of 1960 and i npl enenting regulations. It is well-settled that
when the terns of a contract provide that it nust be perforned in
conpl iance wth specific laws and regul ati ons, such provisions nust be
fulfilled, and failure to do so wll defeat recovery. 17 An Jur. 2d
Gntracts 8 630 (1991). Additionally, a party claimng inpossibility of
perfornance has the burden of showng that it had not assuned the risk of
the events that caused the al |l eged nonperformance and that the events were
not foreseeable. 1d. at § 674.

Article XI of the Gontract provides for the suspension of RWH s
obligations pursuant to and for the duration of a force naj eure.
Section 11.3 of that Article defines force maj eure as unforeseen and
catastrophic events "not wthin the control of the party clai mng
suspensi on and whi ch by the exercise of due diligence such party is unabl e
to avoid."

The evidence put forth by RMHfails to showthat its inability to
negotiate agreenents for permssion to process heliumfromthe gas
production of third party | essees on the Harl ey Done field was outsi de of
its control and not foreseeable, or that the unwllingness of third parties
to negotiate wth RVMH constituted a force najeure. Accordingly, we
concl ude that BLMs deci sion of Septenber 28, 1998, nust be affirned.

To the extent Appel lant has rai sed argunents in this consol i dated
appeal whi ch have not been specifical ly addressed herein, they have been
consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, BLMs
deci sion of Septenber 28, 1998, in IBLA 99-108 is affirned; BLMs deci si on
of June 7, 1996, in IBLA 96-495 is affirned in part and set aside in part,
and the case is remanded to BLMfor action consistent with this opinion.

John H Kelly
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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